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WKHQ RQH GHIHQGDQW LQ D PXOWLSDUW\ FDVH VHWWOHV IRU D ORZ DPRXQW, DQ LVVXH
RIWHQ DULVHV DV WR ZKHWKHU WKH VHWWOHPHQW KDV EHHQ HQWHUHG LQ "JRRG IDLWK."
TKH LVVXH LV LPSRUWDQW EHFDXVH D NH\ CDOLIRUQLD VWDWXWH HQDEOHV D SDUW\ ZKR
VHWWOHV LQ JRRG IDLWK WR OHDYH WKH OLWLJDWLRQ DQG H[HPSWV WKHP IURP FHUWDLQ
FURVV-FODLPV DVVHUWHG E\ WKH RWKHU GHIHQGDQWV.

SWaWXWRU\ PURcHdXUH
 SHWWOHPHQWV DUH VXSSRVHG WR EULQJ ZDUULQJ OLWLJDQWV SHDFH DQG ILQDOLW\, EXW

WKDW JRDO PD\ EH MHRSDUGL]HG ZKHQ QRQ-VHWWOLQJ GHIHQGDQWV FKDOOHQJH D SUH-
YHUGLFW RU SUH-MXGJPHQW VHWWOHPHQW EHWZHHQ WKH SODLQWLII DQG VRPH - EXW
QRW DOO - MRLQW WRUWIHDVRU RU FR-REOLJRU GHIHQGDQWV. TKH FKDOOHQJH XVXDOO\
FRPHV LQ WKH IRUP RI DQ REMHFWLRQ WKDW WKH VHWWOHPHQW ODFNV WKH UHTXLVLWH
JRRG IDLWK WR TXDOLI\ IRU WKH SURWHFWLYH VWDWXWRU\ FORDN WKDW ZRXOG VKLHOG WKH
VHWWOLQJ SDUW\ IURP WKH FURVV-FODLPV DVVHUWHG E\ RWKHU GHIHQGDQWV IRU
HTXLWDEOH FRPSDUDWLYH FRQWULEXWLRQ RU LQGHPQLW\ EDVHG RQ FRPSDUDWLYH
QHJOLJHQFH RU FRPSDUDWLYH IDXOW. MRUHRYHU, D JRRG IDLWK VHWWOHPHQW ZLOO UHGXFH WKH SODLQWLII'V FODLPV
DJDLQVW WKH QRQ-VHWWORUV E\ WKH DPRXQW VWLSXODWHG LQ WKH UHOHDVH, GLVPLVVDO, RU FRYHQDQW QRW WR VXH
RU HQIRUFH MXGJPHQW, RU E\ WKH DPRXQW RI FRQVLGHUDWLRQ SDLG WR WKH SODLQWLII, ZKLFKHYHU LV JUHDWHU.
(SHH CDO. CLY. PURF. CRGH �� 877 DQG 877.6.)

AQ\ SDUW\ FDQ DSSO\ WR WKH VXSHULRU FRXUW IRU D JRRG IDLWK GHWHUPLQDWLRQ XQGHU DOWHUQDWLYH
SURFHGXUHV RI VHFWLRQ 877.6(D) E\ D IRUPDO PRWLRQ RU D VLPSOH QRWLFH VHUYHG E\ FHUWLILHG PDLO. A
SDUW\ DVVHUWLQJ WKH ODFN RI JRRG IDLWK (ZKLFK LV D TXHVWLRQ RI IDFW) EHDUV WKH EXUGHQ RI SURRI. (�
877.6(G).) TKH EDWWOH UHJDUGLQJ D GLVSXWHG JRRG IDLWK FODLP XVXDOO\ IRFXVHV RQ WKH IDFWRUV H[SODLQHG
LQ Tech-BilW, Inc. Y. WoodZard-Cl\de & AssociaWes (38 CDO. 3G 488 (1985)) DQG LWV SURJHQ\. TKH
LVVXH LV ZKHWKHU WKH VHWWOHPHQW LV VR IDU "RXW RI WKH EDOOSDUN" WKDW LW LV LQFRQVLVWHQW ZLWK WKH VWDWXWH'V
GXDO JRDOV RI HQFRXUDJLQJ VHWWOHPHQWV DQG HTXLWDEO\ DOORFDWLQJ FRVWV DPRQJ PXOWLSOH WRUWIHDVRUV.

PURSRUWLRQaWH LLabLOLW\
 TKH SUHGRPLQDQW IDFWRU XQGHU Tech-BilW LV WKDW WKH VHWWOHPHQW DPRXQW FDQQRW EH "JURVVO\

GLVSURSRUWLRQDWH WR ZKDW D UHDVRQDEOH SHUVRQ, DW WKH WLPH RI WKH VHWWOHPHQW, ZRXOG HVWLPDWH WKH
VHWWOLQJ GHIHQGDQW'V OLDELOLW\ WR EH." (38 CDO. 3G DW 499.) AOWKRXJK D PRQHWDU\ VXP LV HDVLO\
TXDQWLILHG, WRWDO VHWWOHPHQW YDOXH PXVW IDFWRU LQ DQ\ QRQPRQHWDU\ FRQVLGHUDWLRQV. AGPLVVLEOH
HYLGHQFH LV UHTXLUHG WR SURYH YDOXH DQG WKH VHWWORU'V SURSRUWLRQDWH OLDELOLW\, DQG H[SHUW DIILGDYLWV LQ
VXSSRUW PD\ EH QHFHVVDU\ RQ ERWK LVVXHV.

FLQaQcLaO RHaOLW\
 CRXUWV UHFRJQL]H WKDW D VHWWORU PD\ SD\ OHVV LQ VHWWOHPHQW WKDQ LW ZRXOG EH IRXQG OLDEOH IRU DW WULDO,

HVSHFLDOO\ LI LWV ILQDQFLDO UHVRXUFHV DUH OLPLWHG. TKH JRRG IDLWK GHWHUPLQDWLRQ UHTXLUHV DGHTXDWH DQG
DGPLVVLEOH HYLGHQFH RI WKH VHWWOLQJ GHIHQGDQW'V QHW ZRUWK DQG DQ\ LQVXUDQFH RU FODLPHG
QRQFRYHUDJH. AQ REMHFWLQJ SDUW\ PD\ SURSHUO\ VHHN D FRQWLQXDQFH RI WKH JRRG IDLWK KHDULQJ WR
PDUVKDO HYLGHQFH, LQFOXGLQJ WDNLQJ GLVFRYHU\, WR VXSSRUW LWV EXUGHQ RI SURRI RQ WKH ILQDQFLDO LVVXHV.
II GLVFRYHU\ LV VRXJKW, WKH VHWWORU PD\ VHHN D SURWHFWLYH RUGHU WR OLPLW ILQDQFLDO GLVFORVXUHV.

AOWKRXJK FRXUWV DUH TXLWH IOH[LEOH LQ DSSO\LQJ WKH JRRG IDLWK DQDO\VLV, D VHWWOHPHQW ZLOO QRW TXDOLI\
DV YDOLG XQGHU VHFWLRQ 877.6 LI WKH HYLGHQFH GHPRQVWUDWHV WKDW WKH VHWWOLQJ SDUWLHV HQJDJHG LQ
FRQGXFW DLPHG DW LQMXULQJ WKH QRQ-VHWWORUV' LQWHUHVWV. A FROOXVLRQ ILQGLQJ PD\ EH VXSSRUWHG E\ D
GLVSURSRUWLRQDWHO\ ORZ VHWWOHPHQW ILJXUH HQWHUHG LQWR VROHO\ WR LPPXQL]H WKH VHWWORUV IURP D FURVV-
FRPSODLQW. (SHH MaWWco Forge, Inc. Y. ArWhXr YoXng & Co., 38 CDO. ASS. 4WK 1337 (1995).) HRZHYHU,
LI WKH VHWWOHPHQW UHVXOWHG IURP D PHGLDWLRQ RU MXGLFLDOO\ KRVWHG VHWWOHPHQW FRQIHUHQFH, WKHUH LV D
PXFK EHWWHU FKDQFH WKDW LW ZLOO PHHW WKH JRRG IDLWK VWDQGDUG.

MaNH IW CRQdLWLRQaO
 II VHWWOLQJ SDUWLHV DQWLFLSDWH D FKDOOHQJH, WKH\ VKRXOG FRQVLGHU FRQGLWLRQLQJ WKH VHWWOHPHQW XSRQ WKH

FRXUW'V DSSURYDO. OWKHUZLVH, LI WKH FRXUW ILQGV ODFN RI JRRG IDLWK, WKH VHWWOLQJ GHIHQGDQWV ZLOO VWLOO EH
ERXQG WR SD\, DQG WKH\ ZLOO IDFH FRQWLQXLQJ SRWHQWLDO H[SRVXUH WR LQGHPQLI\ QRQ-VHWWORUV.
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CeUWaiQ VeWWlePeQWV aUe SURWecWed b\ VWaWXWe if Whe\ aUe Pade iQ gRRd faiWh.
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DLVPLVVLQJ CURVV-CRPSOaLQWV
 A JRRG IDLWK VHWWOHPHQW RUGHU GRHV QRW E\ LWVHOI GLVPLVV LQGHPQLW\ DQG FRQWULEXWLRQ FURVV-

FRPSODLQWV. TKH VHWWOLQJ GHIHQGDQW PXVW PRYH IRU WKDW UHOLHI, DQG WKH PRWLRQ FDQ EH PDGH
FRQFXUUHQWO\ ZLWK RU LPPHGLDWHO\ IROORZLQJ WKH JRRG IDLWK KHDULQJ.

ASSHOOaWH RHOLHI
 AQ\ DJJULHYHG SDUW\ PD\ ILOH D SHWLWLRQ IRU ZULW RI PDQGDWH ZLWKLQ 20 GD\V DIWHU ZULWWHQ QRWLFH RI

WKH JRRG IDLWK UXOLQJ. (CDO. CLY. PURF. CRGH � 877.6(H).) BHFDXVH WKHUH LV QR ULJKW WR DSSHDO IURP D
JRRG IDLWK VHWWOHPHQW RUGHU, WR FRQWHVW WKH WULDO FRXUW'V UXOLQJ, D SDUW\ VKRXOG SURPSWO\ ILOH D ZULW.
WDLWLQJ WR SXUVXH DSSHOODWH UHOLHI XQWLO DIWHU D MXGJPHQW LV HQWHUHG ZLOO XVXDOO\ EH WRR ODWH.

TKH UXOHV JRYHUQLQJ VHWWOHPHQW DUH GHVLJQHG WR EH HIILFLHQW DQG XVHU-IULHQGO\. AQG DQ\ ODZ\HU LQ D
PXOWLSDUW\ FDVH LV ZHOO DGYLVHG WR QRW RQO\ EH DZDUH RI WKHP, EXW DOVR WR XQGHUVWDQG ERWK WKHLU
SRWHQF\ DQG WKHLU OLPLWDWLRQV.

Gilda R. TXriW] is a parWner and liWigaWion pracWice groXp leader aW Sideman & BancrofW in San
Francisco.
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